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PART I – OVERVIEW AND STATEMENT OF FACTS 

A.  Overview  

1. For 150 years, even before Parliament created our first Criminal Code, juries have 

been picked with the direct participation of the accused and the Crown. The participation of 

the accused in the jury selection through the exercise of peremptory challenges has been 

fundamental to an accused feeling that they have received a fair trial. 

2. On September 19, 2019, Bill C-75 came into force. 1 It introduced two historic 

amendments to the jury selection process in Canada. First, it eliminated peremptory 

challenges for both parties. Second, it empowered trial judges to determine challenges for 

cause, a role previously performed by lay triers.  

3. The Applicant, Pardeep Singh Chouhan, was convicted of the first-degree murder of 

Maninder Sandhu. On the day he was set to select the jury in his trial the amendments from 

Bill C-75, which includes clause 269 and 272, came into force. 

4.  Clause 269 of the Act replaced sections 633 and 634 of the Criminal Code, thereby 

eliminating peremptory challenges when picking a jury. Clause 272 of the Act amended 

section 640 of the Criminal Code, fundamentally altering the procedure for dealing with 

challenges for cause to allow only judges to determine whether the grounds for the challenge 

are true, removing the sworn trier’s role in deciding the validity of a challenge. 

5.  The Applicant as well as a number of other of accused people across Canada have 

argued that the amendments to section 634 of the Criminal Code are unconstitutional.  

6. Currently, the Court of Appeal for Ontario is the only appellate court to have 

considered this issue. Although the constitutionality of the amendments have been raised in 

several trials across Canada, most trial judges focused on whether the amendments applied 

retrospectively or prospectively without addressing the constitutionality of the legislation.  

 
1 An Act to amend the Criminal Code, the Youth Criminal Justice Act and other Acts and 
to make consequential amendments to other Acts, S.C. 2019, c. 25, s. 269 (“Bill C-75”). 

16



 2 

7. The issue of retrospectivity is temporal in nature. Inevitably, questions of 

constitutionality will be brought up in future cases. There is a realistic risk that different 

courts amongst the provinces will come to different conclusions on the constitutionality of 

this legislation.  

8. By granting the Applicant’s leave to cross-appeal, this Court can decide once and 

for all whether the amendments that eliminated peremptory challenges are constitutional.  

9. The Canadian criminal justice system faces unprecedented uncertainty in future jury 

trials that only this Court can resolve.  The need for this Court’s guidance is paramount, as 

this case raises pressing issues of national importance on which only this Court can provide 

clarity. 

10.  If leave to cross-appeal is granted, the Applicant will submit that the Ontario Court 

of Appeal erred in concluding that the amendments in Bill C-75 did not violate sections 7, 

11(d), or 11(f) of the Canadian Charter of Rights and Freedoms.  

B. The Legislative Amendments  

11. Bill C-75 introduced major changes to the jury selection process.  

12. First, Bill C-75 eliminated peremptory challenges contained in section 634 of the 

Criminal Code, and second it amended the power of trial judges to stand aside jurors 

under section 633 of the Criminal Code: 

Stand by 

633 The judge may direct a juror who has been called under subsection 631(3) or 
(3.1) to stand by for reasons of personal hardship, maintaining public confidence in 
the administration of justice or any other reasonable cause.  

634 [Repealed, 2019, c. 25, s. 269] 

13. Third, Bill C-75 empowered trial judges to decide all challenges for cause, 

formerly decided by two lay triers under section 640 of the Criminal Code: 
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Determination of challenge for cause 

640 (1) If a challenge is made on a ground mentioned in section 638, the judge shall 
determine whether the alleged ground is true or not and, if the judge is satisfied that 
it is true, the juror shall not be sworn. 

Exclusion order 

(2) On the application of the accused or prosecutor or on the judge’s own motion, 
the judge may order the exclusion of all jurors, sworn and unsworn, from the court 
room until it is determined whether the ground of challenge is true if the judge is of 
the opinion that the order is necessary to preserve the impartiality of the jurors. 

C.  The History at Trial  

14. The Applicant’s trial was set to begin on September 16, 2019. It was not until late 

August of 2019 that the Applicant found out that the jury selection was scheduled for 

September 19, 2019, the same day Bill C-75 came into effect.  

15. Given the timing of the events, the parties took steps to expedite a constitutional 

challenge so that it could be heard on September 16 and 17, 2019.   

16. During the constitutional challenge, the Applicant made submissions that the repeal 

of peremptory challenges and the elimination of the role of lay triers in deciding the 

challenge for cause infringed sections 11(d), 11(f), and 7 of the Charter. The Applicant 

called evidence to support this through the testimony of two experienced counsel.   

17. Moreover, the Applicant also argued that, if constitutional, the amendments did not 

apply retrospectively. 

18. On September 24, 2019, Justice McMahon found the amendments in Bill C-75 

constitutional, as they did not impair an accused person’s right to a fair trial by an 

independent and impartial jury. Further, Justice McMahon found that the amendments were 

purely procedural in nature, thus not affecting any substantive right. Consequently, the jury 

selection proceeded in accordance with the amended procedure. Neither party had the right 

to challenge jurors peremptorily, and the trial judge determined the truth of each challenge 

for cause. 

19. On October 24, 2019, the jury found the respondent guilty of first degree murder. 
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D.  The Decision of the Court of Appeal for Ontario 

20.  Notice of Appeal was filed by the Applicant on October 29, 2019. The Applicant 

appealed his conviction solely on the basis of Justice McMahon’s ruling respecting the jury 

selection process. Given the very significant impact of the appeal on countless other cases 

across Ontario, both the Court of Appeal for Ontario and the parties took extraordinary steps 

to expedite the hearing of the appeal so appellate guidance on the correct approach to jury 

selection could be obtained quickly. The appeal was heard by the Court of Appeal for 

Ontario on December 19, 2019, a mere eight weeks after the conviction. 

21. On January 23, 2020, the Court of Appeal for Ontario affirmed Justice McMahon’s 

finding that the legislative amendments were constitutional. The Court concluded that the 

elimination of peremptory challenges did not infringe sections 11(d) and 11(f) of the 

Charter, in that the prevailing statutory system of safeguards in jury selection continued to 

ensure a fair trial by an impartial jury. Similarly, the Court found that the substitution of the 

presiding judge as the trier of the challenge for cause did not compromise the independence 

or impartiality of the jury. Finally, the Court dismissed the section 7 Charter challenge as 

the respondent failed to establish that the legislative amendments caused a deprivation of 

liberty or security of the person.2 

22. The Court of Appeal also concluded that the amendment abolishing peremptory 

challenges did not apply retrospectively to all pending cases. The Court held that this 

amendment negatively affected the accused person’s statutory right to trial by jury as it 

existed in the prior legislation and was thereby substantive in nature. Thus, the amendment 

should not have applied to the jury selection in this case, or in any other case where the 

accused had acquired a vested right to trial by jury before September 19, 2019. The court 

ordered a new trial. 

23. However, the Court of Appeal concluded that the amendments to the challenge for 

cause section that substitutes lay triers for the trial judge, was purely procedural. As a result, 

this change applied as of September 19, 2019, to all pending cases, including the present 

 
2 R. v. Chouhan, 2020 ONCA 40, at paras. 46-160. 
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one, regardless of whether the accused person had a vested right to a jury trial prior to that 

date.3 

PART II – QUESTIONS IN ISSUE 

24. Granting leave to appeal would permit this Court to resolve the following issues of 

national importance: 

a. Whether the Court of Appeal erred in law finding that the jury selection 
amendments in section 634 of the Criminal Code were constitutional and did 
not breach the Applicant’s section 7, 11(d) and 11(f) rights under the Canadian 
Charter of Rights and Freedoms 

b. There is a risk of divergence among the provinces regarding whether the 
amendments in section 634 of the Criminal Code are constitutional or 
unconstitutional, and this matter is of national importance as it effects every 
jury trial in Canada, thus any uncertainty is extremely consequential. 

PART III – STATEMENT OF ARGUMENT 

25. The Applicant submits that the Court of Appeal did err in both law and fact in finding 

that the amendments in section 634 of the Criminal Code were constitutional and did not 

breach the Applicant’s section 7, 11(d) and 11(f) rights under the Canadian Charter of 

Rights and Freedoms. 

26. The Applicant also submits that there is a risk of divergence among the provinces 

regarding whether the amendments in section 634 of the Criminal Code are constitutional 

or unconstitutional. These amendments effect every jury trial in Canada. For this reason the 

cross-appeal is of national importance, as any uncertainty is extremely consequential. 

A. The Court of Appeal Erred in both Fact and Law in Determining that the 
Amendments to Section 634 of the Criminal Code Did Not Violate Sections 7, 
11(d) and 11(f) of the Charter 
 

Error in Fact 

 
3 R. v. Chouhan, 2020 ONCA 40, at paras. 197-217. 
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27. The Court of Appeal erred in fact by stating that the peremptory challenges were 

exercised “arbitrarily” and relied on “guess work and uncertain mythologies”. This was not 

the evidence heard during the pre-trial motions. 4 

28. There was testimony from experienced counsel concerning the importance of 

peremptory challenges in protecting the accused’s right to a fair trial. Both counsel provided 

evidence about their client’s experiences, particularly racialized accused, in the criminal 

justice system and about how clients could detect jurors with a pre-determined notion about 

their guilt, even when others could not. As was made clear in the prior proceedings, this was 

not a concept that was easy to articulate because it was based on feelings founded on lived 

experience. Racialized clients especially have a history of discrimination against them, often 

a distrust of the system and sharpened antennae concerning persons who may not be fair to 

them. This evidence was never challenged by the Crown.  

29. The Court of Appeal also mischaracterized the evidence considered by Parliament 

during the debates. The Parliamentary Debates regarding peremptory challenges focused 

overwhelmingly on the use of peremptory challenges to exclude aboriginal members of the 

community from juries. The debates took place in the shadow of the Stanley trial, which 

was clearly the guiding force for the amendments.  The debates did not address defence 

counsel’s use of peremptory challenges to ensure racialized members of the community 

were included on the jury that would decide the fait of their racialized client.  

30. In addition, input from other minority groups was not included in the Parliamentary 

Debates. Unfortunately, given the expedited nature of both the pre-trial motions and the 

appeal, equity-seeking groups were also not able to participate in the proceedings. These 

groups are ready and eager to participate in the proceedings if leave to appeal to this 

Honourable Court is granted.  

31. Finally, the Court of Appeal erroneously relied on the fact that other countries, 

namely Northern Ireland, eliminated peremptory challenges to conclude that peremptory 

challenges were “not indispensable to the fair trial right”. The Court failed to acknowledge 

 
4 R. v. Chouhan, 2020 ONCA 40, at paras. 55-57. 
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that the majority of countries, as raised by the Applicant during the Appeal, still maintain 

the use of peremptory challenges. In fact many of those countries have found peremptory 

challenges to be a critical safeguard to ensure fair trials. This finding is also supported by 

previous jurisprudence of this Honourable Court.5  

Error in Law 

32. The Court of Appeal erred by concluding that the abolition of peremptory challenges 

does not infringe the applicant’s rights as guaranteed by section 11 (d) of the Charter. The 

safeguards available in the jury selection process are not sufficient to protect the Applicant’s 

right to a fair and public hearing by an independent and impartial tribunal. The Applicant 

maintains that when the objective reasonable person test for jury impartiality and 

independence is applied, the reasonable person would conclude that the jury would be partial 

without peremptory challenges. The accused’s perception of trial fairness is based on their 

own participation in the trial process. Peremptory challenges act as a safeguard in a manner 

that is not duplicated by any other safeguard.  

33. The Court of Appeal erred by concluding that the abolition of peremptory challenges 

does not infringe the Applicant’s rights guaranteed by section 11 (f) of the Charter. The 

Applicant disagrees with the Court that section 11 (f) of the Charter only guarantees “trial 

by jury”. This Court has found that section 11 (f) of the Charter gives accused persons the 

right to benefit from a jury trial.6 The word benefit has been interpreted to incorporate the 

perspective of the accused. To benefit from a trial by jury, the accused must perceive the 

trial as fair. To perceive the trial as fair, accused persons need to actively participate in the 

jury selection process, which cannot be accomplished through any other safeguard. This has 

been the position of the common law since Magna Carta. 

34. The Court of Appeal erred by concluding that the abolishment of peremptory 

challenges does not infringe the Applicant’s rights as guaranteed by section 7 of the Charter. 

The section 7 analysis is concerned with capturing inherently bad laws that take away life, 

 
5 R. v. Chouhan, 2020 ONCA 40, at paras. 58-59. 
6 R v Stillman, 2019 SCC 40 at para. 21. 
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liberty or security of the person. As the Court of Appeal explained, the right to a fair trial is 

also a principle of fundamental justice within section 7 of the Charter. However, the Court 

of Appeal found that section 7 was not triggered as the Applicant could not establish “a 

causal connection between the abolition of peremptory challenges and the deprivation of his 

right to liberty or to the security of his person.” 7 The Applicant submits that this is an error 

in law, as there is a strong causal connection between the amendments and the Applicant’s 

deprivation of his right to liberty, considering he is currently in custody.  

35. Section 7 does offer additional protection to a fair hearing or impartial jury. The 

determination under section 11 (d) of the Charter is not dispositive of the claim under 

section 7 of the Charter. For instance, section 7 protects against grossly disproportionate, 

arbitrary, and over broad law. Peremptory challenges have historical importance with “a 

didactic and "shield" function”. Thus, section 7 can be used as a means to protect against 

legislation that is over broad and go beyond its intended function.8  

B. There is a Risk of Divergence Amongst the Provinces  

36. The law is in a state of uncertainty. Currently, most of the courts across the country 

have focused solely on retrospectivity and prospectivity.   

37. In many cases, the accused has either not challenged the constitutionality or the trial 

judge concluded that the amendments applied retrospectively. As a result, the trial judge did 

not need to decide the issue of constitutionality. 9 

38. These amendments effect every single jury case in Canada. Thus, as was the case 

with the issue of retrospectivity, there is a realistic risk that there will be inconsistent verdicts 

in relation to the issue of constitutionality. It is very likely that two accused persons charged 

with the same offence on the same day will be subject to a different jury selection procedure 

 
7 R. v. Chouhan, 2020 ONCA 40, at para. 133. 
8 R. v. King, 2019 ONSC 6386, at para. 232-235. 
9 R. v. Bragg, 2019 NLSC 235, at para. 20; R. v. LeBlanc, 2019 NBQB 241, at paras. 50-
51. 
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depending on which province they are tried within. Uncertainty surrounding these 

amendments is extremely consequential. 

39. By granting the Applicant’s leave to cross-appeal, this Honourable Court can 

prevent the possibility of inconsistent decisions on this issue that could lead to numerous 

appeals and eventually many verdicts over turned.   

40. Moreover, there is national importance in determining whether the repeal of section 

634 of the Criminal Code is unconstitutional due to the severe impact that this legislation 

has on an accused person’s Charter rights.   

41. Historically, peremptory challenges have been considered a right so fundamental to 

the process of jury selection that even depriving an accused of a single peremptory challenge 

was sufficient grounds to set aside a guilty verdict and order a new trial. This entire process 

is now completely eliminated.  

42.  Many courts across the country have found that the right to peremptory challenges 

is so deeply entrenched in Canadian criminal law that it must be regarded, standing on its 

own, as a substantive right.10 

43. It is imperative that this Honourable Court resolves the issue of constitutionality 

before more judicial resources are wasted.  

PART IV - COSTS 

44. The Applicant makes no submissions as to costs. 

PART V - ORDER REQUESTED 

45. The Applicant requests that the application for leave to appeal be allowed. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED 

 
10 R. v. Ismail et al., 2019 MBQB 150, at para. 22, citing R. v. Subramaniam, 2019 BCSC 
1601, at para. 44. 
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DATED this 6th day of March, 2020, at the City of Toronto. 

_______________________ 

Dirk Derstine and Tania Bariteau 

Counsel for the Applicant 
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Criminal Code (R.S.C., 1985, c. C-46) – Prior to September 19, 2019 

Peremptory challenges 
 
634 (1) A juror may be challenged 
peremptorily whether or not the juror has 
been challenged for cause pursuant to 
section 638. 
 
Maximum number 
 
(2) Subject to subsections (2.1) to (4), the 
prosecutor and the accused are each 
entitled 
to 
(a) twenty peremptory challenges, where 
the 
accused is charged with high treason or 
first 

Récusations péremptoires 
 
634 (1) Un juré peut faire l’objet d’une 
récusation péremptoire qu’il ait ou non 
déjà fait l’objet d’une demande de 
récusation présentée en application de 
l’article 638. 
 
Nombre maximal 
 
(2) Sous réserve des paragraphes (2.1) à 
(4), le poursuivant et l’accusé ont le droit 
de récuser péremptoirement le nombre de 
jurés suivant : 
a) vingt, dans le cas où l’accusé est 
inculpé de haute trahison ou de meurtre au 
premier degré; 

26
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degree murder; 
(b) twelve peremptory challenges, where 
the 
accused is charged with an offence, other 
than an offence mentioned in paragraph 
(a), 
for which the accused may be sentenced to 
imprisonment for a term exceeding five 
years; or 
(c) four peremptory challenges, where the 
accused is charged with an offence that is 
not referred to in paragraph (a) or (b). 
 
If 13 or 14 jurors 
 
(2.01) If the judge orders under subsection 
631(2.2) that 13 or 14 jurors be sworn in 
accordance with this Part, the total number 
of peremptory challenges that the 
prosecutor 
and the accused are each entitled to is 
increased by one in the case of 13 jurors or 
two in the case of 14 jurors. 
 
If alternate jurors 
 
(2.1) If the judge makes an order for 
alternate jurors, the total number of 
peremptory challenges that the prosecutor 
and the accused are each entitled to is 
increased by one for each alternate juror. 
 
Supplemental peremptory challenges 
 
(2.2) For the purposes of replacing jurors 
under subsection 644(1.1), the prosecutor 
and the accused are each entitled to one 
peremptory challenge for each juror to be 
replaced. 
 
Where there are multiple counts 
 
(3) Where two or more counts in an 

b) douze, dans les cas où l’accusé est 
inculpé d’une infraction autre que celles 
mentionnées à l’alinéa a) et punissable 
d’un emprisonnement de plus de cinq ans; 
c) quatre, dans le cas où l’accusé est 
inculpé d’une infraction autre que celles 
mentionnées aux alinéas a) ou b). 
 
Treize ou quatorze jurés 
 
(2.01) Si le juge ordonne, en application 
du 
paragraphe 631(2.2), l’assermentation de 
treize ou quatorze jurés en conformité 
avec la présente partie, le nombre total de 
récusations péremptoires, d’une part pour 
la poursuite et d’autre part pour la défense, 
est augmenté de un ou deux, selon le cas. 
 
Jurés suppléants 
 
(2.1) Si le juge ordonne la sélection de 
jurés 
suppléants, le nombre total de récusations 
péremptoires, d’une part pour la poursuite 
et d’autre part pour la défense, est 
ugmenté d’un nombre égal à celui des 
jurés suppléants. 
 
Récusations péremptoires 
additionnelles 
 
(2.2) Lorsqu’il faut pourvoir au 
remplacement d’un juré aux termes du 
paragraphe 644(1.1), il est accordé au 
poursuivant et à l’accusé une récusation 
péremptoire pour chaque juré à remplacer. 
 
Pluralité de chefs d’accusation 
 
(3) Les nombres de récusations 
péremptoires mentionnés au paragraphe 
(2) ne s’additionnent pas lorsqu’il y a 
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indictment are to be tried together, the 
prosecutor and the accused are each 
entitled 
only to the number of peremptory 
challenges provided in respect of the count 
for which the greatest number of 
peremptory challenges is available. 
 
Where there are joint trials 
 
(4) Where two or more accused are to be 
tried together, 
(a) each accused is entitled to the number 
of 
peremptory challenges to which the 
accused 
would be entitled if tried alone; and 
(b) the prosecutor is entitled to the total 
number of peremptory challenges available 
to all the accused. 
 
Challenge for Cause 
 
640 (1) Where the ground of a challenge is 
that the name of a juror does not appear on 
the panel, the issue shall be tried by the 
judge on the voir dire by the inspection of 
the panel, and such other evidence as the 
judge thinks fit to receive. 
 
Other grounds 
 
(2) If the ground of a challenge is one that 
is 
not mentioned in subsection (1) and no 
order has been made under subsection 
(2.1), the two jurors who were last sworn 
— or, if no jurors have been sworn, two 
persons present who are appointed by the 
court for the purpose — shall be sworn to 
determine 
whether the ground of challenge is true. 
 

plusieurs chefs dans un acte d’accusation; 
seul le plus grand est retenu. 
 
Procès conjoint 
 
(4) Lorsque plusieurs accusés subissent 
leur 
procès en même temps : 
a) chacun a droit au nombre de récusations 
péremptoires auquel il aurait droit s’il 
subissait son procès seul; 
b) le poursuivant a droit à un nombre de 
récusations péremptoires égal au total de 
celles dont peuvent se prévaloir tous les 
accusés. 
 
Décision sur la récusation motive 
 
640 (1) Lorsque le motif d’une récusation 
est que le nom d’un juré ne figure pas sur 
la liste, la question est décidée par le juge 
sur voir dire par consultation de la liste et 
d’après telle autre preuve qu’il juge à 
propos de recevoir. 
 
Autres motifs 
 
(2) Lorsque le motif d’une récusation n’est 
pas celui mentionné au paragraphe (1) et 
qu’aucune ordonnance n’a été rendue en 
vertu du paragraphe (2.1), les deux 
derniers jurés assermentés ou, si aucun 
juré n’a encore été assermenté, deux 
personnes présentes que le tribunal peut 
nommer à cette fin sont assermentés pour 
vérifier si le motif de récusation est fondé. 
 
Récusation motivée 
 
(2.1) Dans le cas où la question d’une 
récusation motivée doit être tranchée et 
que le motif de la récusation n’est pas 
celui mentionné au paragraphe (1), le 
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Challenge for cause 
 
(2.1) If the challenge is for cause and if the 
ground of the challenge is one that is not 
mentioned in subsection (1), on the 
application of the accused, the court may 
order the exclusion of all jurors — sworn 
and unsworn — from the court room until 
it is determined whether the ground of 
challenge is true, if the court is of the 
opinion that such an order is necessary to 
preserve the impartiality of the jurors. 
 
Exclusion order 
 
(2.2) If an order is made under subsection 
(2.1), two unsworn jurors, who are then 
exempt from the order, or two persons 
present who are appointed by the court for 
that purpose, shall be sworn to determine 
whether the ground of challenge is true. 
Those persons so appointed shall exercise 
their duties until 12 jurors — or 13 or 14 
jurors, as the case may be, if the judge 
makesan order under subsection 631(2.2) 
— and any alternate jurors are sworn. 
 
If challenge not sustained, or if 
sustained 
 
(3) Where the finding, pursuant to 
subsection (1), (2) or (2.2) is that the 
ground of challenge is not true, the juror 
shall be sworn, but if the finding is that the 
ground of challenge is true, the juror shall 
not be sworn. 
 
Disagreement of triers 
 
(4) Where, after what the court considers 
to be a reasonable time, the two persons 
who are sworn to determine whether the 
ground of challenge is true are unable to 

tribunal peut, sur demande de l’accusé, 
ordonner l’exclusion des jurés — 
assermentés ou non — de la salle 
d’audience, s’il est d’avis que cette mesure 
est nécessaire pour préserver l’impartialité 
du jury. 
 
Ordonnance d’exclusion 
 
(2.2) Dans le cas où une ordonnance a été 
rendue en vertu du paragraphe (2.1), deux 
jurés non assermentés, dès lors soustraits à 
l’ordonnance, ou deux personnes présentes 
que le tribunal peut nommer à cette fin 
sont 
assermentés pour vérifier si le motif de 
récusation est fondé. Les vérificateurs 
ainsi 
nommés conservent leurs fonctions 
jusqu’à ce que douze jurés — ou, si le juge 
rend 
l’ordonnance visée au paragraphe 
631(2.2), 
treize ou quatorze jurés, selon le cas — et 
les jurés suppléants, s’il en est, soient 
assermentés. 
 
Si la récusation n’est pas maintenue, ou 
est 
Maintenue 
 
(3) S’il est établi, en application des 
paragraphes (1), (2) ou (2.2), que le motif 
de récusation n’est pas fondé, le juré est 
assermenté; dans le cas contraire, le juré 
n’est pas assermenté. 
 
Si les vérificateurs ne s’entendent pas 
 
(4) Si, après ce que le tribunal estime un 
délai raisonnable, les deux personnes 
assermentées pour décider si le motif de 
récusation est fondé ne peuvent pas 
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agree, the court may discharge them from 
giving a verdict and may direct two other 
persons to be sworn to determine whether 
the ground of challenge is true. 
 
 

s’entendre, le tribunal peut les dispenser 
de rendre un verdict et peut ordonner que 
deux autres personnes soient assermentées 
pour vérifier si le motif de la récusation est 
fondé. 

 

Criminal Code (R.S.C., 1985, c. C-46) – After September 19, 2019 

 

S. 634 – Repealed. 
 
Determination of challenge for cause 
 
640 (1) If a challenge is made on a ground 
mentioned in section 638, the judge shall 
determine whether the alleged ground is 
true or not and, if the judge is satisfied that 
it is true, the juror shall not be sworn. 
 
Exclusion order 
 
(2) On the application of the accused or 
prosecutor or on the judge’s own motion, 
the judge may order the exclusion of all 
jurors, sworn and unsworn, from the court 
room until it is determined whether the 
ground of challenge is true if the judge is 
of the opinion that the order is necessary to 
preserve the impartiality of the jurors. 

S. 634 – Abrogé. 
 
Décision sur la récusation motivée 
 
640 (1) Lorsqu’une récusation est faite 
pour un motif mentionné à l’article 638, le 
juge 
détermine si le motif de récusation allégué 
est fondé ou non, et s’il est convaincu que 
le motif est fondé, le juré n’est pas 
assermenté. 
 
Ordonnance d’exclusion 
 
(2) Le juge peut, d’office ou sur demande 
de l’accusé ou du poursuivant, ordonner 
l’exclusion des jurés — assermentés ou 
non — de la salle d’audience jusqu’à ce 
que la 
question de la récusation soit tranchée, s’il 
est d’avis que cette mesure est nécessaire 
pour préserver l’impartialité du jury. 
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